














The court is cognizant that while it looks at the constitutionality of each district
individually, each district impacts the next. House District 37 is an “effective district™?
under the Proclamation Plan. [t is also directly underneath House District 38, which is
also an “effective district” under the Proclamation Plan. The court has previously ruled
that District 38 is not socio-economically integrated, and the Board will have the burden
of proving at trial that its composition was required in order to comply with the Voting
Rights Act.™

Conclusion

The court concludes that House District 37 is not contiguous under the Alaska
Constitution. The burden will be on the Board at trial to show that the geographic
configuration of House District 37 is necessary under the Voting Rights Act. The
Plaintiff’s Motion for Partial Summary Judgment that House District 37 is not contiguous
1s GRANTED.

DATED at Fairbanks, Alaska, this 23" of December 2011,
/”MWW

C

M\\

Michael P. McConahy
Superior Court Judge

* “Effective Districts” are districts that provide minority voters with the ability to elect candidates of their
choice to office,

** House District 38 also is relatively close to House Districts I and 2 which have also been challenged by
the Plaintiffs as being non-compact,
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Notice Regarding Reconsideration

Given the expedited process and the impending trial
necessary for reconsideration motions, Therefore any motio

order must be filed and served no later than noon on 30 December 2011
be allowed without further order and must be filed and served no |

January 2012 If no order is issued by this court by the clo

on the merits, timel

n for reconsideration of this
. Responses wil]
ater than noon on 3
se of business on 6 January

2012 then any motion for reconsideration shall be deemed denied.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )

Case No. 4FA-11-2209C]

Order on the Plaintiffs’ Motion Jor Partial Summary Judgment/Law of the Case: Benchmark

Standard

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for summary Judgment/law of the case:

Benchmark Standard. The Board filed its opposition on 16 December 2011. The Plaintiffs

replied on 21 December 2011. Oral argument, requested by the Plaintiffs, was held on 22

December 2011.

B. General Arguments

The Plaintiffs seek summary judgment that the benchmark standard was no more than

four “effective districts™' and that Section 5 under the Voting Rights Act does not require the

protection of Native Influence Districts.”

The Board argues that the benchmark standard was five “effective districts.”

' Effective districts” are districts that give Alaska Natives the ability to elect the candidate of their choice.

" Since the court ultimately concludes that the Plamtiffs have not shown that the benchmark for effective house
districts is inaccurate, it does not address the issue of influence districts.
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Summary judgment is appropriate when there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law.” In determining whether there is
a genuine issue of material fact, all “reasonable inferences of fact from proffered materials must
be drawn against the moving party ... and in favor of the non moving party.” “Once the moving
party has established a prima facie case, the non-movant is required, in order to prevent the entry
of summary judgment, to set forth specific facts showing that he could produce admissible
evidence reasonably tending to dispute or contradict the movant's evidence, and thus demonstrate
that a material issue of fact exists.”® Mere assertions of fact in pleadings and memoranda cannot
raise genuine issues of fact.’

C. Benchmark Standard

Dr. Handley, the Board’s Voting Rights Act expert, ultimately advised the Board that the
benchmark was five effective house districts, one influence house district and three effective
senate districts. In a 2010 election, one of the five effective house districts, Benchmark House

District 6, did not elect a native preferred candidate.” At times during the redistricting process

Dr. Handley referred to Benchmark House District 6 as an “equal opportunity district,”

¥ Alaska R. Civ. P. 56.

* Kiester v. Humana Hosp. Alaska, Inc., 843 P.2d 1219, 1222 (Alaska 1992) (quoting Sea Lion Corp. v. Air Logistics
of Alaska 787 P2d 169 116 (Alasha 1990}

> Philbin v. Matanuska-Susinnag Borough, 991 P24 1263, 1265-66 (Alaska 1999) (internal quotations omitted).
® Lord v. Wilcox, 813 P.2d 056, 658 n. 4 (Alaska 1991) (citing State, Dep't of Highways v. Green, 586 P.2d 595, 606
n. 32 (Alaska 1978)). Nor can unverified pleadings be relied on. See Jennings v. State, 566 P.2d 1304, 1309-10

(Alaska 1977).

~ The performance of a district is measured by looking at all of the elections throughout the ten year span. The non-
performance of the district in one election does not necessaily make a district ultimately ineffective.
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“influence district.” and as “not a particularly effective district now.”  Yet, Dr. Handley
ultimately concluded that Benchmark House District 6 was effective.

Both parties agree that referring to a district as “equal opportunity™ is Section 2 language
and does not apply to Section 5 under the Voting Rights Act. Both parties also agree that Dr.
Handley used the wrong language and was ultimately corrected by someone from the
Department of Justice.

However, the Plaintiffs argue that Dr. Handley’s analysis is flawed and that she should
have ultimately concluded that Benchmark House District 6 was not effective. The Board argues
that Benchmark House District 6 was effective. Dr. Handley also stated in her deposition that
someone from the Department of Justice also told her that the standard in Alaska was five
effective house districts.® It is important to note that the Plaintiffs’ expert, Dr. Arrington, also
concluded that Benchmark House District 6 was effective.’

The court finds that the Plaintiffs have not shown that Benchmark House District 6 is not
effective for Voting Rights Act purposes and further finds the Board utilized the correct number
of effective districts. While Dr. Handley may have referred to the district in an incorrect way

during her analysis, that does not prove that her conclusion is wrong. In fact her conclusion is

" Handley Depo. At96:11-22. The court need not decide hearsay issues at this point. An expert may rely on
hearsay evidence in forming an opinion that is not otherwise admissible. Evidence Rule 703; Norris v, Guatrs, 738
P.2d 344 (Alaska, 1987).

" The Plaintiffs ultimately argue that the experts “got it wrong” because their analysis does not take into account

language differences and other factors, yet the Plaintiffs admit that this is not something that these experts normally
analyze.
InRe 2017 Redistricting Cases, 4FA-1 1-2209 CJ Page 3 of 4
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supported by another Voting Rights Act expert and there are no experts that support the
Plaintiffs” argument. "
The Plaintiffs’ Motion for Summary Judgment/Law of the Case: Benchmark Standard is

DENIED.

DATED at Fairbanks, Alaska, this 23" of December 2011.

i

Michael P. McConahy
Superior Court Judge

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this order
must be filed and served no later than noop on 30 December 2011. Responses will be allowed
without further order and must be filed and served no later than noon on 3 January 2012. If no

reconsideration shall be deemed denied.

" “T'he Plaintiffs also argued at oral argument that House District 37 is not effective because it is not a majority

Native District. Yet, this district continues to perform as an effective district. The court notes this argument is also
ot supported by a Voting Rights Act expert and must also be rejected.
InRe 2011 Redistricting Cases, 4FA-11-2209 (] Page 4 of 4
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IN'THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )

)
)

Case No. 4FA-11-2209CT

Order on the Plaintiffs’ Motion Jor Summary Judgment: In validity of House District 38

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for summary judgment: Invalidity of House
District 38. The Board filed its opposition on 16 December 2011. The Plaintiffs replied on 21
December 2011. Oral argument, requested by the Plaintiffs, was held on 22 December 2011.

B. General Arguments

The Plaintiffs seek summary judgment that House District 38 is not justified by the
Voting Rights Act. The Plaintiffs argue that the Board did not make adequate findings to justify
House District 38. The Plaintiffs request the court remand the case back to the Board to make
findings that would allow meaningful judicial review.

The Board contends that House District 38 is justified by the Voting Rights Act. The
Board argues that it did make appropriate and legally sufficient findings in the Board Record and

Proclamation Report that the Voting Rights Act required the configuration of House District 38.
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Summary judgment is appropriate when there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law.' In determining whether there is
a genuine issuc of material fact, all “reasonable inferences of fact from proffered materials must
be drawn against the moving party ... and in favor of the non moving party.”™? “Once the moving
party has established a prima facie case, the non-movant is required, in order to prevent the entry
of summary judgment, to set forth specific facts showing that he could produce admissible
evidence reasonably tending to dispute or contradict the movant's evidence, and thus demonstrate
that a material issue of fact exists.” Mere assertions of fact in pleadings and memoranda cannot
raise genuine issues of fact.*

C. Voting Rights Act

The court has already ruled that House District 38 is not socio-economically integrated.’
The parties have already stipulated and the court has agreed that the Board has the burden of
proving that the configuration of House District 38 was required by the Voting Rights Act.’®
Both parties have made conclusory statements that House District 38 either Is or is not required
by the Voting Rights Act. Neither party has proven their argument by specific facts or

admissible evidence. There is clearly a genuine issue of material fact whether House District 38

' Alaska R. Civ. P. 56.

* Kiester v. Humana Hosp. Alaska, Inc., 843 P.2d 1219, 1222 (Alaska 1992) (quoting Sea Lion ¢ ‘orp. v. Air Logistics
of Alaska, 787 P.2d 109, 116 (Alaska 1990)).
" Philbin v. Matanusha Susitna Borough 991 P.2d 1263, 1265 66 (Alaska 1999) (quotations omitted),

* Lord v. Wilcox, 813 P.2d 656, 658 n. 4 (Alaska 1991) (eiting State, Dep't of Highways v. Green, 586 P.2d 595, 606
n. 32 (Alaska 1978}). Nor can unverified pleadings be relied on. See Jennings v. State, 566 P.2d 1304, 1309-10
{Alaska 1977).

¥ See the court’s 25 October 201 ] Order.

® See the court’s 23 December 201 I Order.
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is required by the Voting Rights Act. This issue will proceed to trial.  Summary Judgment is
DENIED.

D. Findings by the Board

The Plaintiffs argue that the Board did not make adequate findings regarding House
District 38. The Board argues that it did. There is clearly a genuine issue of material fact as to
whether there are adequate findings to support the configuration of House District 38. If at trial
the court finds that the Board did not make adequate findings, the court will have the option of
remanding the case back to the Board to make adequate findings. However, as stated earlier, the
burden is on the Board to prove that House District 38 is required by the Voting Rights Act. If
the Board’s findings are inadequate for judicial review, they will not have met their burden.

The Board’s Motion for Summary Judgment: Invalidity of House District 38 is DENIED.

. At el . rd
DATED at Fairbanks, Alaska, this 23" of December 2011. /’//“‘\

—
— i
MiMcConahy

Superior Court Judge

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this order
must be filed and served no later than noon on 30 December 2011 Responses will be allowed
without further order and must be filed and served no later than noon on 3 January 2012, If no
order is issued by this court by the close of business on 6 January 2012 then any motion for
reconsideration shall be deemed denied.
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IN'THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

INRE: 2011 REDISTRICTING CASES: )
)
)

Case No. 4FA-11-2209CT

Order on the Plaintiffs’ Motion Summary Judgment: Invalid Process

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for summary judgment: invalid
process. The Board filed its opposition on 16 December 2011. The Plaintiffs replied on
21 December 2011. Oral argument, requested by the Plaintiffs, was held on 22
December 2011.

The decision set forth below is based upon the evidence adduced by the parties in
support of their respective positions as well as the extensive Board record required to be
filed both with the trial and supreme court.’

B. General Arguments

The Plaintiffs contend that the 2011 Final Plan for the redistricting of Alaska’s

legislative districts adopted by the Board is invalid because the Board followed an invalid

" Alaska R. Civ. P. 90.8(d). A summary of the extensive Board Transcript will be incorporated into the
post-trial findings.
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process in developing the plan. The Plaintiffs ultimately argue that the Board did not
attempt to draft a plan that complied with the Alaska Constitution prior to pursuing other
alternatives.  The Plaintiffs ask the court to remand the matter back to the Board to
undertake the correct process that they argue is mandated by a footnote in Hickel.

The Board does not deny that it started by drawing the minority districts, on the
advice of their Voting Rights Act expert, Dr. Handley. The Board argues that the
Plaintiffs take the footnote in Hickel out of context and argue that the language does not
create a “mandate” that a certain methodology be followed. The Board also argues that it
1s free to adopt its own procedures. The Board additionally argues that the Board in
Hickel was under a completely different timeline,” so even if the process were mandated,
it is no longer good law given the shortened timeline under the 1998 amendments to
Article VI, Section 10.*

The Plaintiffs rely on the following footnote from Hickel that the Board 1$

required to look at the Alaska Constitution first,

“Our conclusion underscores the error in the Board's methodology in
reconciling the requirements of the Voting Rights Act with the
requirements of the Alaska Constitution. The Board was advised to expect
that any challenges to the reapportionment plan would come under the

* The Plaintiffs also argued at oral argument that the Alaska redistricting cases always go to court because
the Board always fails to start with the Alaska Constitution.

" As amended in 1998, Article VI, Section 10 of the Alaska Constitution required the Board to adopt a
proposed plan or plans within thirty days of recetving the official census report, to then hold hearings on
those proposed plans, and ro adopt a final plan within ninety days of receiving the census reports. Former
Article VI, Section 10 required the Board to adopt a proposed plan and submit it to the governor within
ninety days of receiving census data: the governor then had an additional ninety days during which he
could notity the Board's proposal and issue the final proclamation of redistricting. No public hearings were
required. The Plaintiffs argue that the Board had time to start with the Alaska Constitution because they
were able to create two board option plans.

* The Board also argued that other private groups drawing plans also started drawing the Alaska Native

districts first,
In Re 2011 Redistricting Cuses, 4FA-11-02209 C1 Page 2 of 4
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newly amended section 2 of the Voting Rights Act. Consequently, the
Board accorded minority voting strength priority above other factors,
including the requirements of article VI, section 6 of the Alaska
Constitution. This methodology resulted in proposed district 3, a district
which does not comply with the requirements of the Alaska Constitution,
However, proposed district 3 s not required by the Voting Rights Act,
either.

Article VI, cl. 2 of the United States Constitution provides that “This
Constitution, and the laws of the United States which shall be made 1n
pursuance thereof ... shall be the supreme law of the land....” Thig
mandates that provisions of state law, including state constitutional law,
are void if they conflict with federal law. To the extent that the
requirements of article VI, section 6 of the Alaska Constitution are
inconsistent with the Voting Rights Act, those requirements must give
way. However, to the extent that those requirements are not Inconsistent,
they must be given effect. The Voting Rights Act need not be elevated in
stature so that the requirements of the Alaska Constitution are
unnecessarily compromised.

The Board must first design a reapportionment plan based on the
requirements of the Alaska Constitution. That plan then must be tested
against the Voting Rights Act. A reapportionment plan may minimize
article VI, section 6 requirements when minimization is the only means
available to satisfy Voting Rights Act requirements.”

The court agrees with the Board. The court does not find that the footnote in
Hickel created a mandate or a claim for invalid process. The Hickel Court discussed the
principal that even though the Federal Voting Rights Act ultimately trumps the Alaska
Constitution when there is a conflict, the requirements under the Alaska Constitution may
not be compromised unless it is actually required. The court has previously ruled that
House District 38 violates the Alaska Constitution.” The burden is on the Board to show

that the configuration of the district is required by the Voting Rights Act. If the Board

Y Hickel v Southeast Conference, 846 P.2d 38,501 nt. 22 (Alaska, 1992).
® See the court’s 25 Getober 2011 Order,
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cannot prove that the Voting Rights Act required the configuration of House District 38,
the plan will be remanded back to the Board. This is the exact same approach the Hickel
Court and the 200] Redistricting Court used when they concluded that districts violated
the Alaska Constitution. The court finds that the Plaintiffs request to remand the entire

plan back to the Board to start over is impractical and unnecessary.

The Plaintiffs’ Motion for Summary Judgment: Invalid Process is DENIED.

DATED at Fairbanks, Alaska, this 23™ of December 2011.

R o——

Michael P. McConahy \
Superior Court Judge ~

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this
order must be filed and served no later than noon on 30 December 2011. Responses will
be allowed without further order and must be filed and served no later than noon on 3
January 2011. If no order is issued by this court by the close of business on 6 January
2011 then any motion for reconsideration shall be deemed denied.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

INRE: 2011 REDISTRICTING CASES: )

—_— )
Case No. 4FA-11-2209C]
Order Regarding the Layw of the Case and the Splitting of the Excess Population of the
Fairbanks North Star Borough

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for partial summary judgment' and
the law of the case on 5 December 2011 that the Board split the excess population of the
Fairbanks North Star Borough (“FNSB”) between two districts, and therefore, the Board
has the burden of proof to establish that such decisions are hecessary for legitimate, non-
discriminatory purposes. The Board filed its limited non-opposition on 16 December
2011. The Plaintiffs replied on 20 December 2011 Oral argument was held on 22

December 2011,

B

' While the Plaintiffs have used the words “summary judgment,” the court agrees with the Board that this is
a motion regarding the law of the case and has treated if as such,
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The decision set forth below is based upon the evidence adduced by the parties in
support of their respective positions as well as the extensive Board record required to be
filed both with the tria] and supreme court.”

B. General Arguments

The Plaintiffs contend that the Board split the excess population of the FNSB
between two districts and therefore, the Board has the burden of proof to establish that
such decisions are necessary for legitimate, non-discriminatory purposes. The Plaintiffs
additionally argue that based on the court’s previous ruling that House District 38 is not
socio-economically integrated, the Board has the burden of proof to show a legitimate
non-discriminatory reason for why House District 38 is not - socio-economically
integrated.’

The Board agrees that the burden of proof is on the Board to provide legitimate,
non-discriminatory reasons for the splitting of the excess population of the FNSB
between two house districts and the deviation from the $0C10-economic integration

standard of the Alaska Constitution for House District 38.

C. Excess Population

The Alaska Supreme Court has addressed the issue of excess population of

boroughs as follows:

* See Alaska R. Civ. P. 90.8(d). A summary of the extensive Board Transcript will be incorporated into the
post-trial findings,

* The Plaintiffs filed a motion for partial summary judgment that House District 38 is not socio-
cconomically integrated.  The court granted the motion in part on 25 October 2011,
InRe 2011 Redistricting Cases, 4FA-1 1-2209 CI Page 2 of 5
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“We recognize that it may be necessary to divide a borough so that its
excess population is allocated to a district situated elsewhere. However,
where possible, all of a municipality's excess population should g0 to one
other district in order to maximize effective representation of the excess
group.® This result is compelled not only by the article V1, section 6
requirements, but also by the state equal protection clause which
guarantees the right to proportional geographic representation,”™

Each district created by the Board must contain a population as near as practicable
to the quotient obtained by dividing the population of the state by 40. The ideal district
based upon the 2010 census consists of 17,555 residents. According to the U.S. Census
Data, the FNSB has a population 97,581 residents. The Board’s plan created five house
districts (Districts 1-5) wholly within FNSB’s boundaries and divided the excess
population between two other districts (District 38 and 6).

In its report accompanying the proclamation, the Board stated the following with
respect to District 38 and FNSB’s excess population:

“Compliance with the federal Voting Rights Act had ripple effects across
the state. Population from rural areas had to be combined with population
from urban areas to allow for the creation of Alaska Native districts. For
example, in order to bring House District 38 to within constitutional one-
person one-vote standards, it had to pick up population from the more
rural areas of the Fairbanks North Star Borough. As a result, the excess
population in the Fairbanks North Star Borough had to be split across two
districts rather than placed into a single district, because District 38 could
not absorb all of Fairbanks excess population and still maintain the
necessary Alaska Native voting age population required by the federal
Voting Rights Act. The balance of the Fairbanks North Star Borough’s

4 g g N . sy . . - A .

Dividing the municipality's excess population among a number of districts would tend to dilute the
effectiveness of the votes of those in the excess population group. Their collective votes in a single district
would speak with a stronger voice than if distributed among several districts.

* Kenai Peninsula Borough v. State, 743 P.2d 1352, 1369, 1372-73 (Alaska 1987) (stating that a primary
indication of intentional discrimination against a geographic region was a lack of adherence to established
political subdivision boundaries).
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remaining excess population was placed into House District 6, which
- . . . . sof
closes resembles the configuration of House District 12.7°

Since the parties agree and have the cited the correct law of the case regarding
excess population, the court grants the Plaintiff’s motion with respect to this point.

D. Socio-Economic Integration of House District 38

The parties correctly agree that the Board has the burden to provide legitimate,
non-discriminatory reasons for its configuration of House District 38, While there is
some minor argument over the language used, the court finds that this 1s merely
semantics and does not affect the Board’s burden or the law of the case. The court ruled
on 25 October 2011 that “House District 38 does not comprise a relatively integrated
socio-economic area within the meaning of Article VI, Section 6 of the Alaska

Constitution.”

The Plaintiffs’ Motion on the Law of the Case is GRANTED.

DATED at Fairbanks, Alaska, this 23" of December 201 1.

Michael P. McConahy
Superior Court Judge

* The Plaintiffs note that the Board was instructed that, “In the event the Board determines it is necessary to
split a borough’s excess population due to other legal requirements, the Board should make a record to
support that its decision was the result of legitimate, non-discriminatory process.” ARB00005934-5939.
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Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this
order must be filed and served no later than noon on 30 December 201 1. Responses wil]
be allowed without further order and must be filed and served no later than noon on 3
January 2012, If no order is issued by this court by the close of business on 6 January

2012 then any motion for reconsideration shall be deemed denjed.
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Appendix B
Board Adopted Plan (Proclamation Plan) (Exhibit J1)
Proclamation Plan (Close up of Fairbanks (Exhibit J2)
Board Option 1 with Alternatives (Exhibit J8)
Board Option 2 with Alternatives (Exhibit J9)
Benchmark Plan (Amended Final Redistricting Plan) (Exhibit J5)
AFFER 9 Plan Version 1.3 (Submitted to the Board on 5/24/11) (Exhibit J19)
AFFER Version 5.81 (Submitted to the Board on 5/24/11) (Exhibit J20)

AFFR Alternative to 3-31-11 Original Plan (Submitted to the Board on 5/24/11)
Exhibit J22)

AFFR Second Adjusted Redistricting Plan (Submitted to the Board on 5/24/11)
(Exhibit J23)

Demonstration Plan (Exhibit J3)

Fairbanks North Star Borough Plan (Submitted to the on Board 5/6/11) (Exhibit
J30)

RIGHTS Plan (Submitted to the Board on 3/31/11) (Exhibit J12)
RIGHTS Plan (Submitted to the Board on 5/6/11) (Exhibit J13)
RIGHTS Plan (Submitted to the Board on 5/6/11) (Exhibit J14)
RIGHTS Plan (Submitted to the Board on 5/6/11) (Exhibit J15)

RIGHTS Plan (Submitted to the Board on 5/24/11) (Exhibit J16)

. PAME Plan (Defendant’s Exhibit T)

. TB Plan (Exhibit J31)
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Amended Final Redistricting Plan
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AFFR Alternative to 3-31-11 Original Plan
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